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Art. I. — A General Abridgment and Digest of American Law, 
with occasional Notes and Comments. By Nathan Dane, 
LL. D. Counsellor at Law. In eight volumes. 8vo. Boston. 
Cummings, Hilliard, &t Co. 1823-4. 

The utility of abridgments, in all departments of learning, 
will scarcely be doubted by any person, who is accustomed to 
due reflection on the subject. The vast extent and intricacy of 
some branches of knowledge, the minute distinctions and details 
of others, and the perpetual accumulations of all, present obsta- 
cles to a thorough mastery of them, which are not easily over- 
come by the most powerful genius, or the most retentive 
memory. Those, who are to learn, must be assisted by steps, 
by general principles, by succinct elucidation, and by compen- 
dious abstracts, before they are able to engage in the task of 
comprehensive analogies ; and those, who are themselves in- 
structed, find that memory is often treacherous, and that the 
constant demand for knowledge compels them to use many 
helps, in oi'der to facilitate their recurrence to exact principles, 
or exact facts. The details of a whole science, at least in our 
day, are probably beyond the immediate grasp of any single 
mind, however gigantic. Recollections must be constantly re- 
freshed, and the obscure traces of past acquirements carefully 
retraced, if we aspire to anything like a vigorous command of 
that, department of knowledge, to which we are most devoted. 
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Dr Priestley, whose various scientific, as well as general know- 
ledge, will scarcely be questioned, has somewhere stated, that 
he made use of many mechanical aids, in the course of his 
own studies, some of which might be thought so humble, as to 
excite a smile, or even a doubt of the abilities of the author. 
Indeed, the general auxiliary of most students used to be a 
commonplace book, in which the various readings and accu- 
mulations of their learned hours were collected, sometimes with 
and sometimes without method. In whatever shape these were 
preserved, they had the good effect of fixing the impressions of 
many important truths, and of saving many hours of fruidess 
research to regain what was lost from the memory. Before the 
invention of printing, this labor must have been very great, 
among the learned ; and it has been gradually lessening, only 
because the press has, in the principal departments of learning, 
by means of indexes, digests, compends, concordances, dic- 
tionaries, and other abridgments, supplied their place, and 
brought within a reasonable compass, the mass of those refer- 
ences, which are most useful to the scholar, the professional 
gentleman, and the scientific student. It is true, therefore, 
what of old was said, Qui compendianam alicujus artis sive 
scientia viam indicat, is gemino oenejkio juvat studiosum ; pri- 
mum, ut maturius quo tendit pertingat, deinde ut minori labore 
sumptuque quod sequitur assequatur. 

But whatever may be thought of other cases, it is certain, 
that in the department of law, abridgments are indispensable. 
Before Reports of adjudged cases were published, no other 
adequate means existed of acquiring the science of jurispru- 
dence, than what were furnished by a faithful attendance upon 
the courts, and a diligent collection of the substance of their 
decisions. The early professors of the common law were com- 
pelled to resort to commonplace books, and personal reports 
of cases, falling under their own observation. Many manuscripts 
of this description are still extant, exhibiting a patient industry, 
care, and accuracy, worthy of all praise. The labor indeed of 
these venerable jurists, almost transcends the belief of students 
of the present day. They noted every case, in all its points 
and principles; they abstracted, from records, and general 
treatises, and private manuscripts, often obscure and crabbed, 
everything that could be found to aid them in study or in prac- 
tice. They gathered voluminous collections of special pleadings, 
and unusual writs and judgments, to suit the exigencies of their 
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possible avocations, and thought no labor too great, which 
brought any solid addition to their knowledge, or any increased 
facilities to their clients. 

The necessity was the more pressing in those days, from the 
subtleties, and quibbles, and scholastic logic, which characterized 
every department of learning. The law then dealt with forms, 
even more than with substances. The slightest variance from 
the Regisirum Brevium, the neglect of any precise technical 
order, the most insignificant error in words, the smallest mistake 
in the description of persons or things, nay, the omission of a 
single letter was perilous, and brought in its train an abatement 
of the suit, and sometimes, by consequence, an extinction of 
the remedy. The strictness observed in England, in the present 
times, to discourage the use of the Writ of Right, affords some 
feeble illustration of this misplaced ingenuity, in hunting up and 
sustaining objections. The curious refinements, the nice dis- 
tinctions, the quaint conceits, the arbitrary formularies, and the 
stiff, unbending roughness of the bar and bench in those days, 
made everything important, from the first rudiment of principle, 
to the last ramification of practice. There were no public 
repositories, in which principles or practices could be ascertained 
by a glance of the eye. They were to be learned from the 
oral explanations of the ancient sages of the law, or the con- 
versational debates of the judges, or the close lecture rooms 
of the benchers, or the dry expositions of the titular readers 
of the Inns of Court. 

When Reports began to be published, the labor was not ma- 
terially diminished. The decisions were not uniformly reported 
at stated times ; and many cases were not reported at all. The 
early reports contain no indexes. The Year Books have not 
a single line, to direct the student to their contents, and leave 
their bulky and abbreviated text without title or comment, so 
mixed up in one common mass, that it requires no small share 
of historical knowledge to ascertain, who, at any given period, 
speak as judges or as counsel. When tables of contents came 
subsequently into fashion, they were so incomplete and incor- 
rect, that they were comparatively of little assistance. Ashe's 
Repertory, or Table to the Year Books, large as it seems in two 
ponderous folios, does nothing more, than put one upon inquiry, 
and condescends not to select a single proposition asserted by 
the cases. Indeed the original indexes to the old reporters 
are almost useless, and, in some instances, serve only the bad 



4 Dane's Digest of American Law. [July, 

purpose of misleading the inquirer, by holding out hopes, which 
vanish when he touches the adjudication. 

The practice of keeping commonplace books, which was thus 
begun from absolute necessity by the old lawyers, was after- 
wards continued from a sense of its convenience. Nor was it 
generally discontinued by the profession until a late period ; 
and it is not perhaps without some examples, even in the present 
age. In America, the anterevolutionary lawyers were in the 
habit of compiling manuscript abridgments for their private use, 
some of which have reached our times. They also left behind 
them many notes of adjudications, which are yet to be found in 
the hands of the curious and the learned. And probably, in 
most of the states, the practice of preserving short notes of new 
cases, was common among the leaders at the bar, until the 
legislature provided for the regular publication of Reports. 

It is to sources like those already adverted to, that we owe 
the early, and perhaps all the abridgments hitherto made of the 
common law. What was introduced originally from the mere 
scantiness of public materials, in process of time obtained a 
continued favor from the unwieldy bulk of adjudications. Lord 
Coke poured the contents of his commonplace book into his 
Commentary upon Littleton, and his superabundant Reports. 
Plowden may well be suspected of the same overlearned zeal ; 
and Lord Hale has attested his own unwearied diligence and 
antiquarian researches, by manuscript collections, which yet sur- 
prise us by their variety and comprehensiveness. 

The earliest printed Abridgment of the law is that of Statham 
(Nicholas), who was appointed a baron of the exchequer in the 
eighth year of the reign of Edward the Fourth (1468). It is a 
very curious book, printed, as it would seem, before titlepages 
were in use, for it is without any titlepage, or imprint, or date ; 
and the only notice we have of the printer, is the following brief 
and modest remark, at the end of a short table of contents ; 
' Per me R. Pynson.' It has been conjectured from the type, that 
it was printed at Rouen, by William Le Tailleur, who printed 
Littleton's Tenures for Pynson. The latter was bred in the 
service of Caxton, the first printer with metal types in England, 
and he succeeded his master in the business. Statham's Abridg- 
ment was published between the years 1470 and 1490, and is a 
remarkable specimen of the typography of the age. It shows, 
that there has been little substantial improvement in the art, 
• luring the three last centuries. The art appears indeed to 
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have reached perfection within the first half century after its 
invention. The copy now before us seems to have formerly 
belonged to Sir Heneage Finch, afterwards the celebrated 
Earl of Nottingham. The paper is of a very firm, silky texture, 
forming a strong contrast to the sleazy linen and cotton of our 
day ; the ink is of a bright jetty and unfaded black ; the type, 
though small and partly composed of abbreviated characters, 
has a sharp and distinct face ; and the mechanical execution is 
so exact, that scarcely a letter exhibits a blur, and the surface 
of every page presents a uniform appearance, putting to shame 
many of the standard volumes of our times. The work itself 
contains, under appropriate heads, brief abstracts of the cases 
in the Year Books, to the end of the reign of Henry the Sixth, 
as well as some cases not elsewhere to be found. It has now 
very little value, except occasionally to verify a quotation, or to 
gratify the curiosity of a professed antiquary. 

The next Abridgment, in the order of time, is that of Sir 
Anthony Fitzherbert, first printed by Pynson about 151C, and 
afterwards reprinted in 1565 and 1577. The edition of 1565 
is far the hest, for size of type and general accuracy. Besides 
many cases not reported at large, it contains an abstract of all 
the cases in the Year Books, down to the twentyfirst year of the 
reign of Henry the Seventh. It has always been deemed of 
very high authority, where the author states cases solely on his 
own responsibility. The marginal titles and numbers, in the 
common editions of the Year Books, refer to the titles and num- 
bers of this Abridgment. The learned author died in 1538, 
leaving behind him the reputation of a very laborious and upright 
judge. 

At the distance of half a century afterwards, followed the 
Abridgment of Sir Robert Brooke, of which there have been 
several reprints ; but the best is that on royal paper by Tottell, 
in 1573. It contains the substance of Fitzherbert, together 
with a collection of the later authorities, some of which are no- 
where else extant. 

The character of the Abridgments of Fitzherbert and Brooke, 
may be summed up in a few words. They are mere indexes, 
under general heads, of the principal adjudged cases up to their 
own times, in which the points are accurately stated, but with- 
out any attention to order, or any attempt at classification. As 
repositories of the old law, they now maintain a very consider- 
able value, and may be consulted with advantage. Whoever 



6 Dane's Digest of American Law. [July, 

examines them (for a thorough perusal of them will be a mere 
waste of time), will probably feel inclined, when he can, to 
ascend to the original sources ; but if these should not be with- 
in bis reach, he may rely with confidence, that these learned 
judges have not indulged themselves in a careless transcription, 
or a loose statement of the law. In our own practice we have 
frequently found them the safest guides to the old law, and 
particularly to the contents of the Year Books. At the times, 
when these Abridgments were originally published, they must 
have been very acceptable presents to the profession; but 
many of the titles are now obsolete ; and the works lie on the 
dusty shelves of our libraries, rarely disturbed, except upon 
some extraordinary inquiry, touching the feudal tenures, or the 
doctrine of seizin. The modest motto prefixed to both of 
them deserves to be remembered ; — JVe may reproves sauns 
cause, car mon entent est de bon amour. 

We pass over, without observation, Hughes's Abridgment, 
printed in 1660, because it embraces but a short period, and is 
a mere supplement to the earlier works ; and also Sheppard's 
Abridgment, printed in 1675, because, though not disreputable 
in its execution, it scarcely struggled into existence against the 
superior work of Lord Chief Justice Rolle, which was publish- 
ed under the auspices of Sir Matthew Hale, in 1668. Lord 
Hale contributed to it a very able and learned preface, in which 
he bestows just commendation on its execution ; and of the 
author he says, ' He was a man of very great natural abilities, 
of a ready and clear understanding, strong memory, sound, 
deliberate, and steady judgment ; of a fixed attention of mind to 
all business, that came before him ; of great freedom from 
passions and perturbations, of great temperance and modera- 
tion, of a strong and healthy constitution of body, which ren- 
dered him fit for study and business, and indefatigable in it.' 
The Abridgment itself is a posthumous work, intended by the 
author for his own private use, and not for the public; and 
Lord Hale says, ' though it is of excellent use and worth, yet it 
comes far short of the worth and abilities of him that compiled 
it, and therefore is an unequal monument of him.' The chief 
advantage, that it possesses over the earlier compilations, is in 
a more scientific arrangement of the materials, and a greater 
subdivision of the general heads, so as to bring together matters 
of the same nature or relative to the same branch, instead of 
heaping them up into one undistinguishing mass. Mr Hargrave. 
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in his edition of Coke on Littleton (note 1 to page 9), speaks 
of it, as a ' work most excellent in its kind ; and in point of 
method, succinctness, legal precision, and many other respects, 
fit to be proposed as an example for other Abridgments of Law.' 
In practice, however, it has been, in a great measure, super- 
seded by the later works, and is resorted to, principally, to 
verify quotations, when the original authorities are not to be 
found reported at large, or when Lord Rolle has stated circum- 
stances, which are omitted by other authors. 

D'Anvers's Abridgment, printed early in the eighteenth cen- 
tury, which, Mr Viner informs us, was thirtytwo years in passing 
through the press,* is a mere translation of Rolle, with the addi- 
tion of more modern cases, and is incomplete, extending only to 
the title ' Extinguishment.' Nelson's is chiefly borrowed from 
Hughes, and though the author was a very harsh and unsparing 
critic on the labors of others, his own have a general character 
of incorrectness stamped upon them, and have fallen into utter 
neglect. 

Bacon's Abridgment, so well known to the profession, was 
first published in 1736, and has passed through six large editions. 
The contents of the work owe very little to the nominal author, 
(Matthew Bacon, Esquire, of the Middle Temple,) and were 
chiefly extracted from the manuscript collections of Lord Chief 
Baron Gilbert. Mr Gwillim has well observed, ' that it was 
the hard fate of his excellent writings to lose their author, be- 
fore they had received his last corrections and improvements, 
and in that unfinished state to be thrust into the world without 
even the common care of an ordinary editor. Those invaluable 
tracts were, for the most part, published, not only with their 
original imperfections, without any attempt to supply their de- 
fects, or explain or correct what seemed in them perplexed or 
erroneous, but with all the improprieties and inaccuracies, which 
the ignorance and neglect of the amanuenses, whom the author's 
infirmities compelled him to employ, could accumulate upon 
them.' Mr Bacon deserves very little credit, in any view, be- 
cause he seems so have been willing to appropriate to himself 
the labors of another, without due acknowledgment, and to have 
employed no diligence in correcting errors, and no learning in 
supplying deficiencies. He died before the work was completed ; 
and the remainder, from the title ' Sheriff,' was furnished by Mr 
Sergeant Sayer and Mr Ruffhead. 

* Pi-pface to the eighteenth volume of his Abridgment. 
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Of this collection, which has been almost for a century before 
the public, it seems scarcely necessary, at the present time, to 
express any opinion. It consists of a series of tracts, or disser- 
tations upon various topics of the law, generally illustrated by 
adjudications, and though incomplete, exhibiting a rare union 
of sagacity and industry. As a text book for students, it has 
long maintained an unrivalled reputation ; and as the expositions 
of a very able and learned judge upon a large survey of the 
law, dealing with its history and its reasons, it must forever hold 
a high rank among the treasures of the profession. Mr Gwil- 
lim's edition is far the best, which has appeared in England, 
and is entitled to much praise for the manner in which the duties 
of the editor have been performed. This edition has been re- 
published in America, under the superintendance of Bird Wilson, 
Esquire, who has enriched it with many valuable additions. 
Still it must be admitted, that there is great awkwardness and 
inconvenience in ingrafting such an abundance of marginal 
notes upon the original text, threatening, in every new edition, 
to overlay, if they do not bury it beneath their weight. 

Mr Viner's Abridgment was published between the years 
1741 and 1751, and Extending as it does over the space of 
twentyfour folio volumes, may be thought by some not to have 
a very apt title. The learned author passed a whole life in 
compiling the work, and superintending the printing of it, which, 
by the consent of the Law patentees, was done at his own 
house, in Aldershot in Hampshire. The basis of the work is 
Rolle's Abridgment, with the addition of all the materials, which 
had accumulated in the intermediate period. In the preface, 
(which appears in the thirteenth volume,* occasioned by the 
author's having begun with the title ' Factor,' where D'Anvers 
ended his Abridgment,) he states, that he commenced the un- 
dertaking with the eighteenth century, and it was, of course, for 
nearly fifty years under his revising hand. Mr Hargrave (Co. 
Litt. 9. a. note 3.) calls it an immense body of law and equity, 
which, notwithstanding all its defects and inaccuracies, must 
be allowed to be a necessary part of every lawyer's library. 
He adds, that it is a most useful compilation, and would have 
been infinitely more so, if the author had been less singular 
and more nice in his arrangement and method, and more studi- 
ous in avoiding repetitions. This praise, qualified as it is, seems 

* There is a second preface in the eighteenth volume. 
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to us rather to go beyond,, than to fall short of the real merits of 
the work. It is a cumbrous compilation, by no means accurate 
or complete in its citations, and difficult to use, from the irregu- 
larity with which the matter is distributed, and from the inade- 
quacy, and sometimes the inaptness of the subdivisions. Indeed 
everything appears to have been thrown into it, without any 
successful attempt at method or exactness. 

Almost everything valuable in the older Abridgments is in- 
deed to be found in it ; but sometimes so ill arranged, that the 
search is almost as troublesome, as it would be to run over the 
whole title in Fitzherbert or Brooke. The author has observed, 
in the preface to his thirteenth volume, that ' the study of the 
law is*a very long journey, and the roads not the plainest; in 
which they [Abridgments] may serve as posts and Mercuries to 
direct the students in their way, but ought not by any means to 
be considered as their journey's end, or place of their last resort 
and residence.' What a pity, that the author had not more 
diligently followed the directions, which he seems to approve by 
the above allusion. He has, by no means, made the roads very 
plain or smooth ; and the sign posts, which he has- put up, do 
not always indicate either the truest way or the shortest distance 
to the striking point of the traveller's journey. Nor has he the 
satisfactory apology, dum brevis esse labor o, obsmrusjio ; for his 
wprk is both long and confused. It may, and indeed ought, to 
constitute a part of every law library, which aims to be tolerably 
complete ; for it embraces the body of the law, antecedent to 
the reign of George the Third. Its principal merit is its extent ; 
and though in some parts it is redundant, in others defective, 
and in all irregular, it is a vast Index of the law, which time 
and patience can master ; and it often rewards the labor, when 
all other resources have failed the diligent searcher for authori- 
ties. 

It is impossible, however, not to feel, that we owe to this 
work a deep debt of gratitude, which should disarm criticism, 
and almost extinguish every recollection of its infirmities. To 
the establishment of the Vinerian Professorship, at Oxford Uni- 
versity, we are indebted for one of the most elegant and classi- 
cal works in our language, ' The Commentaries on the Law of 
England,' by Sir William Blackstohe. From a zeal for the 
study of the law, for ' the benefit of posterity, and the perpetual 
service of his country,' Mr Viner devoted his property, and the 
proceeds of the sale of his great Abridgment to the uoble pur- 
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pose of founding a Professorship of the Common Law ; and 
we are informed, that the fund proved sufficiently productive to 
enable the University, also, to establish some fellowships and 
scholarships for the study of the law there.* 

A work of a very different character, and almost perfect in 
its kind, is the Digest of Lord Chief Baron Comyns. Though 
a posthumous publication, it has been justly observed, that un- 
like most publications of that nature, it was left by its learned 
author, in a state very fit to meet the eye of the public. 
Lord Chief Baron Comyns died sometime between the years 
1740 and 1743 ; the exact period Mr Rose, his late editor, 
does not seem to have been able to ascertain. It is a melan- 
choly fact, that very few particulars of the lives even of the 
most eminent lawyers reach posterity. Great as their fame 
may be, and extensive as may be their professional labors while 
living, they rarely leave a permanent impression upon the public 
mind ; and after the lapse of a few years, the most diligent 
search enables us to collect little more than the facts of their 
birth, death, and parentage. This distinguished judge is a very 
striking illustration of the remark. It was said by the late Lord 
Kenyon, that ' Comyns's opinion alone is of great authority, since 
he was considered by his contemporaries as the most able law- 
yer in Westminster Hall.' (3 T. R. 64.) There is no reason 
to doubt the truth of this assertion ; and yet of such a man 
nothing more can now be gathered, than a few short dates of 
his appointment to public stations. Mr Rose says, ' it was the 
editor's wish, for the purpose of gratifying a laudable curiosity 
in respect to so eminent a man, to have stated some particulars 
of the life of Sir John Comyns ; but after several inquiries, the 
following dates are all he has been able to collect.' He then 
introduces the dates of his appointment as a Baron of the Ex- 
chequer, and a Judge of the Common Pleas. 

Of the plan of his incomparable Digest, it is difficult to speak 
in terms, which will do it justice, without seeming to be extrava- 
gant. Mr Hargrave (Co. Litt. 17. note 96.) says, 'the whole 
of Lord Chief Baron Comyns's work is equally remarkable 
for its great variety of matter, its compendious and accurate 
expression, and the excellence of its methodical distribution.' 
Our own opinion is, that for the purpose it proposes to accom- 
plish, no plan could be more judicious, and no execution more 

* 1 Bl. Gomm. 28. 
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singularly successful. It does not, like Bacon's Abridgment, 
affect to enter into disquisitions upon the various doctrines of the 
law, or to explain the reasons on which, it is built. But, as the 
preface to the first edition states, ' the general plan of this Digest 
is, that the author lays down principles or positions of law, and 
illustrates them by instances, which he supports by authorities ; 
and these are trenched out and divided into consequential posi- 
tions or points of doctrine, illustrated and supported in the same 
manner. By this means, each head or title exhibits a progres- 
sive argument upon the subject, and one paragraph &c. follows 
another in a natural and successful order, till die subject is 
exhausted.' It is a curious fact, that the original text was com- 
posed in Law French, which, it is conjectured, the author chose 
on account of its apt expression and singular brevity. 

The editors of the first edition translated the whole work into 
English, which was, of itself, a prodigious undertaking, and they 
declare, that 'the translation of the book has been carefully 
compared with, and corrected by the original, and, with very 
great labor, has also been compared with and corrected by the 
several books cited.' Who the gentlemen were, to whose patient 
industry and accuracy we are indebted for die publication of so 
choice a work, we have never been able to ascertain. They 
have modestly withdrawn their names from the titlepage and 
preface, leaving the latter to speak the extent and credit of their 
labors. We regret this concealment, for never did a posthumous 
work fall into more able hands, and never was the duty of an 
editor more faithfully discharged. It is this consideration, which 
gives to the original edition so very distinguished a value, even 
in our days. It was published between the years 1762 and 
1767, in five folio volumes, on excellent paper, with a large 
type, and it stands unrivalled for the accuracy and beauty with 
which it came from the press. In 1776, a supplemental folio 
volume was added, containing a digest of the recent cases, upon 
the same plan as the original work. 

Of the later editions, in octavo, we can say little by way of 
commendation. They have the gross fault of a total departure 
from the style, brevity, accuracy, and simplicity of Comyns, a 
departure, which is utterly without apology, as it exhibits, on 
the part of the editor, either an incapacity for the task, or an 
indifference to the manner of executing it. If, indeed, other 
authors have suffered from the posthumous publication of their 
unfinished works, it has been the hard fate of Comyns to have 
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the symmetry and excellence of his work essentially impaired 
by the unmerciful interpolations of his later editors. Without 
any regard to the dependencies of the original text, or the se- 
quence of principles and illustrations, they have thrust in between 
the different paragraphs, their new matter in a crude state, and 
often so little sifted, that it is a mere copy of the marginal ab- 
stracts of the later Reports. The consequence is, that passages, 
which are connected in sense in the original text, are often 
separated by these misshapen adjuncts ; and, sometimes, a half 
page is to be run over by the reader, before he can gather up 
the disjecta membra, the scattered fragments, of the author. 

In the art of bookmaking, there is scarcely anything more 
reprehensible, than this practice, by which an author, singularly 
clear, exact, and methodical, is presented in the habiliments 
of a slovenly commonplace man. The only rational course to 
be pursued, in any new edition of Comyns, would be to leave 
the text untouched, with all the authority belonging to it from 
the author's venerable character, and by supplementary volumes, 
drawn up in the same method, to add the new matter, which 
has accumulated from the litigation of later times. The good 
example of the editors of the Supplement, in 1776, seems, 
however, to have suited ill with the notions of our age ; and 
from the rage for innovation, or from the pitiful prevalence of a 
bookselling interest, every successive edition, instead of being of 
a higher value, has constantly diminished the real utility of the 
work. Mr Kyd's edition has the negative merit of having 
done but little injury ; Mr Rose's, in 1800, has interwoven a 
miserable patchwork ; and Mr Hammond's, in 1824, has even 
less merit, containing the substance of his indexes to the Com- 
mon Law and Chancery Reports, thrown together with a strange 
neglect of the symmetry of the original work. Indeed, this 
last edition deserves the severe rebuke of the profession, as its 
main object seems to be to swell the work to ten ponderous 
volumes. If the new matter had been properly abridged, and 
reduced to simple principles and brief illustrations, in the manner 
of Comyns, it might easily have been compressed into two sup- 
plementary volumes. But the last supplement equals the original 
in size, and wants every excellence that characterizes it. 

We hope to live long enough to see Comyns rescued from 
the hands of such editors, and restored to his just value, by an 
edition worthy of his labors. We are confident, that the task of 
collecting and digesting the modern matter, however operose it 
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may seem, is within the power of any one learned and diligent 
lawyer, and that its accomplishment would receive an ample 
reward from the profession. Such an achievement would lay 
the foundation of a most honorable fame. As the case now is, 
he is the most fortunate jurist, who possesses die earliest edition 
of the work. We have been more emphatic in our remarks on 
this subject, because we perceive an increasing propensity, in 
our own country, to load and overload new editions of profes- 
sional works with notes of little intrinsic value, or at least with 
notes, whose value is materially diminished by the loose and 
unskilful manner in which they are introduced. There are, 
however, some exceptions to this remark, and none are entitled 
to more praise, than the learned comments of Mr Metcalf. 

But we hasten from this digression to resume the subject to 
which the work, named at the head of this article, immediately 
conducts us. Upon the appearance of a new Abridgment of the 
Law, the question naturally occurs, whether it be necessary, 
and if necessary, what is the best plan, with a view to compre- 
hensiveness and convenience, on which it can be formed ? 

In respect to England, there may perhaps be some doubt 
whether such a work would be of any extensive utility. A 
continuation of Comyns's Digest seems all that is necessary for 
lawyers of advanced standing ; and Bacon's Abridgment, how- 
ever imperfect, is perhaps sufficient, with Blackstone's Com- 
mentaries and Cruise's Digest, as a general outline for students. 
Indeed most of the branches of law, of great practical import- 
ance, have, in modern times, been discussed in independent 
treatises with much ability, and sometimes in so masterly a 
manner, as to exhaust the subject. What could be added to 
Fearne's Essay on Contingent Remainders and Executory 
Devises ? But we think the subject admits of a very different 
consideration, in relation to America. The learned author of 
the ' General Abridgment and Digest of American Law,' has 
stated the reasoning in favor of it, with so much force and cor- 
rectness, that we transcribe his remarks in the Introduction to 
his work, rather than hazard our own. 

' At the close of the American revolutionary war, when the 
United States became an independent nation, it was very material 
to inquire and to know what was law in them, collectively and 
individually ; also to examine, trace, and ascertain what were the 
political principles, on which their system was founded ; and 
their moral character, so essential to be attended to in the support 
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and administration of this system ; especially in selecting from 
the English laws in force in a monarchy once feudal, those parts 
of them adopted here, and remaining in force in our republic. 
With such impressions, the author early turned his attention to 
these subjects, and in good earnest engaged in collecting mate- 
rials upon them ; and the more readily, as such a pursuit perfectly 
accorded with his professional and political employments, in 
which he engaged in the spring of 1782. He early found there 
was, in the United States, nothing like one collected body of 
American law, or one collected system of American politics ; 
but all was found in scattered fragments. Scarcely any native 
American law was in print, but the colony statutes, charters, 
and some of the constitutions. No judicial decisions made in 
America, of any importance, had been published, and but very 
few forms. The law, enacted here, was found separately pub- 
lished in many states, in colony, province, and state statutes. 
Our law labored under another material disadvantage ; most of 
it was found only in English books ; these were written and pub- 
lished to be used in England, not in America ; a large part of 
which was of no real use here. 

' No measures had ever been taken to ascertain, with any ac- 
curacy, what part of English law our ancestors had adopted in 
the colonies or provinces. The result was, our ablest lawyers 
were often unable to decide what parts of the English laws were 
in use here ; and our students at law often studied as laboriously 
the useless, as the useful parts of those laws. No one had at- 
tempted to embody our laws or political principles, dispersed in 
numerous local charters, constitutions, statutes, and also English 
books ; many of which laws and principles were to be traced to 
the free parts of the British system, and even to the ancient Ger- 
mans, in several cases, and in some to the Hebrews, several of 
whose laws some of our ancestors early adopted in America. 

' In this state of things, a very important object naturally pre- 
sented itself to one, who, for several years, had been in a situation 
highly to appreciate American principles, especially those of the 
American revolution ; which was, a collected body of American 
laze, formed with a constant reference to those principles, and 
to our character and situation. Forty years ago, the materials 
for such a work were but few, in comparison with what they now 
are ; and then it was very useful, and even necessary, to collect 
them for the lawyer's private use ; and to such purpose was the 
undertaking commenced and pursued many years. The title, 
" A General Abridgment and Digest of American Law, with oc- 
casional Notes and Comments," is intended to give a clear and 
concise view of the nature of the work. Formerly the word 
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Digest, in law books, meant much more than an alphabetical 
arrangement of marginal notes, or of several indexes. But as 
this seems to be nearly its modern meaning, it applies but to an 
inconsiderable part of this work, the principal parts of which are 
described by the other words in the title, to wit, " Abridgment, 
Notes, and Comments." The first object has been to abridge and 
compress cases within narrow limits, but not so as to lose or ob- 
scure the law, decided or settled in them. Next, on proper oc- 
casions, by remarks, notes, and comments, to examine and explain 
a few obscure points of law, and sometimes to show the law is 
not, as it has been in some decisions stated to be. 

The work is calculated to consist of eight royal octavo volumes, 
of about seven hundred pages each, to be purely American, and 
among other things, to supply the place generally of the English 
Abridgments and Digests now read, especially by students, very 
disadvantageous^, because, in many respects, inapplicable to our 
practice. As every lawyer of experience must have found a 
common life too short, to be well read in the immense mass of 
law and equity, federal, state, and territorial, really applicable 
to our affairs, it must be, in some degree, a waste of time, es- 
pecially for students and some others, to spend a large part of 
their time in reading English law as to tithes, forest, game pre- 
rogatives, ancient demesne, advowsons, boroughs, English copy- 
hold estates, many parts of feudal tenures, most kinds of English 
courts and customs, modes of punishments and forfeitures, as to 
English religion, privileges, revenue, stamps, modes of conveying 
and assuring property, and a vast many other matters peculiar to 
England. In fact, near half the English and Irish law we buy 
at a heavy expense, and read often to the exclusion of reading 
our own laws, so useful, is as inapplicable to our concerns as the 
laws of Germany or Spain ; and more so than the civil code of 
France, since it is adopted in substance, by Louisiana, one of our 
states.' Introd. pp. 3 — 5. 

Now we entirely agree with the author in his conclusion, 
that an American Abridgment is indispensable both for lawyers 
and students, at the present day. We can hardly conceive of 
anything more preposterous, than to ingraft on such a work 
those titles of the English law, which have nothing correspond- 
ent with them in our country, to which they can be applied. 
It is true, that decisions in those branches of English law may 
sometimes furnish an illustration of a doubtful point, or an 
analogy to direct our researches, but these occasions must be of 
rare occurrence ; and the same inducements might be as well 
urged in favor of the incorporation of the law of other foreign 
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countries. Abridgments can embrace only those portions of 
law, which are of most frequent and general use. English 
sources will always be open to the curious, who desire to ex- 
plore the more obscure doctrines ; and the practising lawyer 
must, in extraordinary cases, task his diligence to master what 
is unknown, and to bring to light what is buried in dark and 
remote antiquity. 

In regard to the plan most proper for an American Abridg- 
ment, various opinions will probably be entertained by the 
profession. It is not, indeed, easy to say what plan would, 
abstractedly speaking, be best. Much must depend upon the 
extent and object of the work ; and even here is sufficient room 
for diversity of judgment, without in the slightest degree indulg- 
ing in dogmatism. Whoever selects, must omit something ; and 
what is proper to be omitted, and what to be retained, is, of 
course, a matter for the exercise of much delicate discretion. 
If the object of the author be to present to the learned in the 
profession a mere dry abstract of principles, with cases to illus- 
trate them, a more perfect model than Comyns's Digest can 
scarcely be devised ; and an order, if not strictly alphabetical, at 
least nearly approaching to it, will be naturally resorted to. If, 
on the other hand, he wishes to expound the reasons of the law, 
or to comment on cases with a view to try their accuracy, and 
to deal with all parts of the same general subject, in the mode 
of dissertation, he will bring together all the incidental topics ; 
and then, of course, to some extent, he must desert an alpha- 
betical arrangement. Again, if his object be to present matter 
of direct and positive authority, only to assist experienced ad- 
vocates in their consultations, he may spare many explanations, 
which are indispensable for students. If, on the other hand, 
his main object be to instruct students, and give collateral aids 
to the profession at large, he will begin with the easier branches 
of the law, and gradually open upon those, which require more 
thought, sagacity, and experience, He will, for instance, begin 
with the law of contracts, rather than with the intricate dis- 
tinctions of real estates. He will initiate the student in mat- 
ters of general observation and practice, before he deals with 
the more recondite portions of jurisprudence. He will embody, 
in some degree, the general principles with the remedies which 
accompany a violation of them ; so that the student may per- 
ceive, that he is to practise at the very outset, whatever he is 
taught. 
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It is manifest, that under such circumstances, the whole plan 
and method of a work must essentially deviate from an alpha- 
betical order ; and that materials must often be separated, where, 
upon another plan, they would be joined, and joined where they 
would otherwise stand at great distances. The only rule, then, 
that can be laid down in cases of this nature, is to judge of the 
work from the design of the author, or, as Pope expresses it, 

In every work regard the writer's end, 

Since none can compass more than they intend. 

Mr Dane, in his Introduction, has given, very much at large, 
the plan and objects of his work. Its objects may be summa- 
rily stated to be, to frame an Abridgment ' to be useful to 
American lawyers, especially to students, and those of the 
profession, who cannot possess many books;' 'to make our 
American charters and constitutions, statutes and adjudged cases, 
the groundwork of each subject, and therewith to incorporate 
that portion of the English law, recognised in the United States, 
beginning with Magna Charta, and the first charters and statutes 
in our colonies ; ' ' to examine such cases, as are binding on all 
parts of the Union, and to cite some of the most important 
verbatim, and abridge the others ; ' to include as much of the 
local law of the different states as is practicable ; and to incor- 
porate manuscript reports of adjudications, not in print. 

Thus far as to the objects of the work. It appears to us, 
that these objects are sufficiently comprehensive, and that the 
principle of selection, which pervades the whole, is highly cred- 
itable to the judgment of the learned author. In regard to 
one point only, will there probably be much difference of opinion 
with the profession ; and that is, whether local law ought to find 
a place in the work ; and if it ought, how far the selection of 
the local law of Massachusetts, as a basis, is judicious. On 
this point let Mr Dane speak for himself, and we think no one 
will deny, that his suggestions are of very great weight. In 
enumerating the objects of the work, he says, one is 

' To examine the charters, constitutions, and statutes of the 
several colonies and states, of a public nature, and the judicial 
decisions made in the highest courts in them, and published, so 
far as to acquire correct ideas of such state law ; but so volumin- 
ous is it, and so much of it merely local, in small portions of the 
nation, that it has been deemed not practicable or useful to in- 
clude large portions of it in this work, except in regard to a few 

voTj. xxiii. — w. 52. 3 
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of the states ; and it has been considered, that the judges and 
lawyers of any state best understand its local laws ; and it will 
be found, that the courts in one state have not often noticed the 
laws and decisions in other states. 

' This being the case in regard to state law, it was found best 
to select the state law of some one state, to be included much at 
large in this work. Accordingly, the laws of Massachusetts, in 
substance including Maine, have been selected for the purpose, 
and for the following reasons. First, These laws are in fact the 
laws of two large states. Secondly, With these the author has 
long been well acquainted. Thirdly, As the other New England 
states were at first peopled from Massachusetts, her laws were 
the root of theirs. Fourthly, Her laws as to the rights of persons, 
property, &c. were made the root or germ of nearly all our terri- 
torial law east of the Mississippi, by being made the material 
parts of the ordinance of Congress, passed July thirteenth, 1787, 
for the government of the United States territories northwest of 
the Ohio, and from time to time extended to their other territories, 
as will appear on examining the ordinance itself. Fifthly, Much 
the largest part of the judicial decisions made in Massachusetts 
(and Maine), have been made on those principles of law, which 
are common to all the states, except Louisiana. Sixthly, Many 
of the statutes of Massachusetts having been copied or formed in 
substance from English statutes ; and many others of our colonies 
and states having done the same, her statutes in these respects 
are substantially theirs ; for instance, Massachusetts, Virginia, 
&c. nearly copied their statutes of limitations from the statutes 
of limitations of the 32d Henry VIII. ch. 2. and hence, so far, the 
statutes of one are those of all. 

' However, there is embraced in this work much of the local 
law of the other states in the Union in different ways, especially 
of New York, Virginia, and Kentucky. The state of Louisiana 
having, by statute, adopted the new French civil code, with some 
variations, and made it of course a part of our American system, 
many parts of this code have been taken into this work. In fact, 
on a careful examination, it will be found, that more than four 
fifths of the decisions made in Massachusetts, New York, and 
Virginia, stated in this work, have been made on principles and 
authorities common to twentythree states, and so practised on in 
all. Though in the statutes of the several states there is a same- 
ness in principle, yet there is a vast variety in words and detail, 
when not formed from one source, as above; but not a tenth part 
of the law in a state is found in its statute books ; owing to this 
variety, the statutes of each state must be used somewhat at large, 
in order to practise on them safely.' pp. 5, 6. 
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We would refer the reader to the fourteenth page of the in- 
troduction, for a more full exposition of the author's reasons, 
for not inserting, in his work, more of the local law of the sev- 
eral states. These reasons are certainly not without considerable 
weight. Besides, such an enlargement of the plan of the work 
would have occasioned an increase of its cost, without conferring 
an equal value upon the work ; for it can hardly be supposed, 
that the profession, generally, would find much local law of so 
niimy states useful to them. 

We are next to consider the plan of the work. And here 
again we quote the words of the author. 

' It has been a part of the plan, in considering each subject of 
importance, first to give a general view of it, under the terms, 
general principles, illustrated, usually, by rules and cases ; then 
to enter on particulars on the same subject ; believing, that in 
this way, the parts of a subject are best understood, and their 
analogies perceived, especially by students. Having treated a 
subject or an important case in its parts, it has been found useful, 
if not necessary, to make in some cases some remarks, comments, 
or notes, to explain, not only for the benefit of those who most 
need explanation, but to caution against admitting judicial de- 
cisions as authorities, where the remote principle, on which they 
are made, is not admitted. 

' It has been another object, to treat a party's right and remedy 
in connexion ; as, in the same chapter or article in numerous cases 
and wherever his right and title to property, to things in action, 
to damages or redress, are investigated by his counsel, with an 
immediate view to the suit or remedy. Hence much of the law 
relating to such rights arid titles is found under the proper action ; 
as account, assumpsit, case, covenant, debt, ejectment, &c ; and 
when such titles and rights have been of a nature to come under 
one or another kind of action, the prevailing fitness has been 
most regarded. The reasons for adopting this course being many, 
they can be seen but by the work itself. 

' Original authorities have always been preferred, principally 
relied on and resorted to. Digests and abridgments have been 
relied on only when found correct, or when deemed to be so, by 
reason of their agreement with known and settled law in other 
cases; but Cruise, Comyns, Bacon, and other digests and abridg- 
ments, have been extensively cited or referred to in the margin, 
&c. as directing to many good authorities, and as corroborative. 
Not much reliance has been had on nisi prius cases ; nor much 
on divided opinions. 

' It has been a rule to abridge, considerably at length, certain 



20 Dane's Digest of American Law. [July., 

leading cases ; as Gelston and Hoyt, Bent and Baker, Freeman 
and Pasley, Liter and Green, &c. because it has been considered, 
that it is of vast importance, that such cases be correctly under- 
stood ; to be so, the facts, the points, and decisions must be cor- 
rectly stated ; other cases will appear to be so stated, when not 
so in fact, because it has been a rule not to divide a case so often 
as is usually done ; for instance, Gelston and Hoyt ; this case is 
best understood when the twenty or more material points decided 
in it are examined together ; not when, by an abridger, scattered 
under twenty or more different heads. 

' It has been another object to form a general Abridgment and 
Digest of American Law, calculated to aiford a general knowledge 
of it, and to lead to a more diligent study of it ; hence the parts 
of it are arranged to be studied critically, in connexion with the 
authorities referred to, as each one may have time and abilities, 
and most occasion for one division after another ; and so to form 
it to receive additions, without materially disturbing the order of 
it. For to make such a work permanently useful, law must be 
added, as it shall come into existence, and the plan be so formed, 
as conveniently to receive it. And it is proper, that such a work 
have in it a material portion of American law on every subject, 
on which questions in law or equity may arise. 

' It may be understood, that as Massachusetts statutes, state 
and colonial, and judicial decisions, occupy their several places 
in different parts of the work, in relation to Federal law, a lawyer 
in any other state may, if he choose, substitute the statutes and 
such decisions of his own state in the stead and places of those 
of Massachusetts, when he shall use this work. By Federal 
law is meant the Federal constitution, acts of the Federal legis- 
lature, and of the Federal executive, and judicial decisions there- 
on ; and in a broader sense is meant by Federal law, any law 
that pervades the whole Federal territory, whether of English or 
American origin.' Introd. pp. 7, 8. 

Now it seems to us, that with reference to the leading objects 
of the work, nothing could be more judicious, than to give a 
view of the general principles of each branch of the law, and 
to illustrate them with cases, and then to proceed to the more 
minute and subordinate particulars. The remarks and com- 
ments, which accompany the leading doctrines and cases, cannot 
fail to be useful to all the profession, for they are the result of a 
half century's steady devotion to the law, by one whose diligence 
has never been weary, whose caution has been disciplined by 
very patient investigations, and whose learning has been matured 
by very extensive studies. 
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The plan has several peculiarities ; but the principal distinc- 
tion between this and other abridgments is, that in many in- 
stances it treats the rights and remedies of parties in the same 
connexion, and consequently introduces, in no inconsiderable de- 
gree, in the discussions of remedies, the most important rules of 
property. In this respect it pursues a method, not unlike that 
of Mr Espinasse in his valuable Digest of the Law of Actions 
at Nisi Prius. 

That there are many advantages in this system of arrange- 
ment, especially for students, will be denied by few ; that it has 
some disadvantages ought not to be concealed. One advantage 
is, that it keeps up in the student's mind a close affinity between 
the right and remedy, and compels him to make a practical 
application of his knowledge as he advances in his studies. On 
the other hand, one disadvantage is, that it sometimes separates 
into distinct heads, matters of the same nature, which require 
different remedies in different stages of title, and leads to ex- 
tensive researches into collateral questions, which do not strictly 
touch the remedy. Whichever way we look, there is some 
ground on which the advocates of different systems may rest 
plausible arguments. The system, however, adopted by Mr 
Dane, is not a rash innovation ; and, in our judgment, has much 
in it entitled to commendation. If it does not unite the whole 
profession in its favour, it will always count among its advocates 
many enlightened jurists. The principal disadvantage, in a 
practical view, to which this method of arranging subjects is 
liable, is, that it is not of so easy reference in the hurry of con- 
sultation. But in Mr Dane's work, this disadvantage is entirely 
overcome by a general Index to the whole work, occupying, with 
the names of cases, a volume. This index, we venture to pro- 
nounce, absolutely unrivalled in fulness and accuracy, bringing 
within die reach of the most ordinary diligence, all the leading 
positions and doctrines of this extensive compilation. 

As to the execution of the plan, the nature of which we have 
endeavoured to explain in a succinct manner, it is difficult to 
give any but a very general sketch. It is obviously impractica- 
ble to go into the details of a work, extending through eight 
octavo volumes, with a crowded type and margin, and embracing 
nearly six thousand pages. We have no room to indulge in 
criticisms on particular passages. Even to examine the divisions 
and subdivisions of a single title, would be a most exhausting 
process, and occupy more pages, than belong to the review of 
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any single work. In general, it may be said, that the learned 
author has executed his task with becoming diligence and ability. 
He has bestowed forty years of a most studious life in the labor, 
and has here given the results of all his juridical reading, in a 
compendious and accurate form. His comments exhibit various 
learning and close reflection, and his illustrations cannot fail to 
assist such, as seek for aid in those obscurer parts of the law, 
which perplex by their intricacy and equivocal direction. We 
choose rather to subjoin extracts exhibiting the actual execution 
of the work, from which the reader will be able to form a fair 
judgment, than, by mere general expressions of approbation, to 
hazard in any respect the just reputation of the author. 

Upon one or two topics, however, we wish to be indulged in 
saying a few words, because they give a distinguishing value to 
this Abridgment. 

In the first place, it contains a full view of the doctrines, 
which belong to subjects principally within the cognizance of 
the Federal courts. Such are matters of admiralty jurisdiction, 
and revenue seizures ; the law of prize, the rights and duties 
of neutral nations, and the claims of foreign sovereignties to 
immunities in our courts, and other topics connected with the 
administration of public law ; the equity system administered in 
the courts of the United States, in some respects necessarily 
varying from that constituting a part of the local law of the 
states ; and lastly, this local law itself, so far as in these courts 
it regulates the rights and remedies of parties, and is brought 
into discussion in cases between citizens of different states. 
The complicated relations of the states with each other, make 
the administration of this branch of jurisprudence (which may 
not unfitly be denominated international private law) a task of 
no inconsiderable delicacy and difficulty. Above all, it em- 
braces the discussions of those questions of constitutional law, 
which have on various occasions engaged the earnest attention 
of the different states in the Union, and which have been so 
ably argued at the bar of the Supreme Court of the United 
States. 

In the next place, it devotes a whole chapter to the collection 
and arrangement of the laws of the several states, respecting 
titles to real estate, by grant, by devise, and by descent and dis- 
tribution. This, of course, must bring together a very important 
mass of matters, not easily found in any single private or public 
library, and furnish ample means not only for professional in- 
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struction, but for the exercise of legislative discretion. The 
harmonies and discrepances of the different systems are thus 
presented in a single view ; and the best opportunity afforded 
of correcting errors, and introducing gradually homogeneous 
and consistent regulations on these vital interests of the Union. 

Moreover, it embraces a large collection of decisions, many 
of which have never before appeared in print, and are valuable 
from their general applicability as well as die fidelity with which 
they are reported. Before the publication of regular reports in 
our country, many questions of the highest moment were liti- 
gated and decided in our courts, which form rules of property ; 
and it is no inconsiderable present to the profession to embody 
these, in an authentic form, as well as to add to some of the 
cases now in print, reports more full, exact, and satisfactory. 

Again, large extracts are introduced from the civil, the French, 
and other foreign law. The utility of this part of the work 
cannot escape the observation of the profession. The civil law, 
modified by French and Spanish ordinances and usages, consti- 
tutes die basis of the law of Louisiana and the territory of the 
Floridas. "These portions of the Union are daily becoming 
more and more interesting, in a commercial view, to all the 
states. The law, which there regulates civil and commercial 
rights and remedies, is of great practical importance to emi- 
grants, to merchants, and to relatives residing in distant regions. 
Unlike the other states, in which a common jurisprudence, that 
of the common law prevails, these territories are perpetually 
presenting unsuspected differences not only in rights, but in the 
administration of remedies, which require to be accurately 
known, in order to avoid embarrassing and often fatal mistakes. 
Lawyers, therefore, in every part of the Union, will gladly accept 
any means of assisting their inquiries on these subjects, and will 
find ready answers to many questions. Fortunately for Louisi- 
ana, no inconsiderable portion of her civil jurisprudence has been 
reduced into a systematic code, whose basis is that admirable 
performance, the Napoleon Code. Mr Livingston is now exe- 
cuting, under her patronage, a Digest of her Criminal Jurispru- 
dence ; and from the portions, which we have been permitted to 
inspect, we have no difficulty in saying, that it is a work of 
singular acuteness and philosophical precision, and in the highest 
degree creditable to his genius and industry. Such works have 
been occasionally disparaged by the exclusive admirers of the 
common law, and still more so by the overheated zeal and 
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extravagance of some of the advocates of codes ; but we feel 
a confidence, that they are so useful and convenient, that they 
will, at no distant period, attract the attention of the legislatures 
of other states, and gradually lead to great improvements in the 
science of legislation, as well as in the actual administration of 
the law. 

But it is not in this view alone, that the civil and foreign law 
have claims upon those, whose province it is to cultivate the 
study of the common law. The civil law itself is an inexhausti- 
ble treasury of general principles, solid distinctions, and just 
doctrines, applicable to the concerns of a busy commercial age, 
and especially to every species of commercial contracts. The 
common law has indeed appropriated to itself, without a fair 
acknowledgment, many principles of this admired jurisprudence. 
Our law of contracts rests on this basis, and has become equita- 
ble only so far as it has ceased to be feudal, and liberal so far 
as it has been drawn from Roman fountains. The splendid 
panegyric of Gibbon, in the fortyfourth chapter of his Decline 
and Fall of the Roman Empire, is not a mere vainglorious 
boast, but is supported by facts. ' The vain titles of the victo- 
ries of Justinian,' says the historian, ' are crumbled into dust ; but 
the name of the legislator is inscribed on a fair and everlasting 
monument. Under his reign, and by his care, the civil juris- 
prudence was digested in the immortal works of the Code, the 
Pandects, and the Institutes ; the public reason of the Romans 
has been silently or studiously transfused into the domestic in- 
stitutions of Europe, and the laws of Justinian still command 
the respect or obedience of independent nations.' Dr Brown, 
a very competent judge, in one of the notes to his Brief Sketch 
of the Civil Law, says, ' I scarcely ever yet have met with a 
point, not connected with the feudal law, in which, if English 
books did not satisfy the doubt, I have failed to find its resolution 
in the civil law.' Can it then be doubted, that an incorporation 
of such of the civil law principles, as are illustrative of the com- 
mon law, into an Abridgment, is of great value to students, 
and especially to those, who wish to acquire philosophical views 
of jurisprudence, and aspire to something beyond the reach of 
an ordinary attorney ? The author well remarks, that 

' A complete system of law and equity, best calculated to pre- 
serve the power of the magistrate and the rights of the people, 
is the last thing men attain to in society. Peter the Great soon 
understood everything in the civilized parts of Europe, but the 
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laws ; and because he could not understand them, he never ceased 
to prefer the despotism of Turkey, " where the judges are not 
restrained by any methods, forms, or laws." Ancient Greece, 
though eminent in other sciences, never had such a system. The 
reason is seen in the almost infinite variety, extent, and combina- 
tion of ideas, founded in nature, experience, and cultivated morali- 
ty, so essential in forming and completing such a system. It is 
very clear, that a great republic, in which there is room for talents ; 
in which thoughts and actions are not restrained by religious or 
political despotism ; in which education is encouraged, and moral 
character is esteemed ; in which the law rules, and not the sword ; 
in which each one asserts his rights by law, and not by force ; 
and in which there is representation, jury trial, and a free press, 
is the natural field of law and equity ; but to produce these in 
perfection, there must be a national character. The rules of law 
and equity, in important matters, must be uniform, and pervade 
ihe whole nation.' Introd. pp. 14, 15. 

We have r.dvcrted to the impracticability of giving, within the 
ordinary compass of a review, an analysis of this extensive and 
various work, and therefore select a few extracts from it as 
examples of the manner and style of the author, to give our 
numerous professional readers an opportunity to form a correct 
estimate of the infinite labor, patient perseverance, and exten- 
sive learning of the author. He has taken frequent occasion, 
in the course of the work, to introduce critical and concise 
commentaries, on abstract points of law, and elaborate discussions 
of questions, that have often perplexed and divided the minds 
of the bar and the bench. These are usually termed notes and 
comments, generally brief, but when it is necessary, extended 
and elaborate. 

The first example of these discussions we find in volume 
first, chapter ninth, article twenty-second, in eighteen sections, on 
the questions, often arising and often contested in practice, When 
does an express promise exclude an implied one ? and When 
may the plaintiff recover on the common counts ? In these sec- 
tions the author cites nearly a hundred select authorities. He 
observes, that cases, in which these questions arise, are very 
numerous, and that he should notice as many of them as might 
be proper, to illustrate the general principles, on which this 
class of cases is decided. The leading principle is laid down by 
Buller J. who observed, ' The law raises an implied promise 
because there is no security given by the party ; but if the party 
chooses to take security, there is no occasion for the law to 
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raise a promise ; promises in law only exist, where there are 
no express stipulations between the parties.' We regret, thai 
our limits do not allow us to insert here the very able discussion 
of this subject by the author. 

The discussion of another disputed point, is found in chapter 
twentyfouith, article fourth, in twentyfive sections ; it arises on 
the question, Is a chose in action assignable in its nature at com- 
mon law, or when there is no statute on the subject ? to which 
we refer, as well worthy of the attention of our legal readers. 

The author in this discussion clearly shows, that the doctrine 
in relation to negotiable contracts is different in our several state 
jurisdictions. 

His summary views of a few leading cases, in several impor- 
tant branches of the law and equity, are the condensed result of 
a critical and minute examination. In volume sixth, chapter 
one hundred and ninetythird, he has given, in fortyfive articles, 
a synopsis of pleadings. The nature and object of this synopsis, 
or summary of pleadings, is very concisely and well described, 
in the seventeenth division of his Introduction. This synopsis, 
at large, best explains itself, and, perhaps better than any other 
plan, will enable the lawyer, and especially the student, to see- 
at once the extent and the various bearings of the several parts 
of pleadings on each other. On this and other wide spread 
branches of the law, when many readers may be confused, and 
in a degree lost in numerous volumes of minute matters and 
distinctions, such views and results, well made, may be ex- 
tremely useful ; but they must be well made, by one thoroughly 
master of the subjects, who has long been in the practice of 
abridging, of taking such views, and of forming such results. 

Volume fourth, chapter one hundred and fourteenth, article 
thirtyfirst, contains a summary view of select authorities, on the 
subject of executory estates. This, too, appears to be the result 
of an extensive examination made in relation to all kinds of con- 
tingent and executory estates, created by way of uses or trusts, 
by wills, by common conveyances, or otherwise, accompanied 
with his own views respecting such estates. 

A summary view of the most material points of difference 
between law and equity, is illustrated and supported by many 
select authorities, in chapter first, article seventh, sections from 
the thirtythird to the fortyfourth, and is apparently the result 
of a minute examination of those differences ; from which view 
he draws the following conclusion, which appears in his fiftyfirst 
section. 
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' This preliminary sketch of principles and cases in equity, has 
been introduced since 1S01, when equity decisions in America 
were of but little importance, which since have vastly increased. 
Such principles and cases, therefore, will be considered in detail, 
in a considerable degree, in several parts of this work relating to 
contracts and proceedings in chancery. Except in chapters two 
hundred and twentyfifth and two hundred and twentysixth, es- 
pecially appropriated to them, they will be found in chapters also 
embracing matters in law, in several instances. Law and equity 
in the United States, are in no small degree mingled together, 
often in the same cause ; except in two or three states, in the 
same volumes ; and in several states, especially in Pennsylvania, 
Massachusetts, &c. equity is frequently administered by law courts 
and jurors. And in New York, now, equity powers may be by 
the legislature vested in the circuit judges, in eight circuits, and 
in the county courts, or such other subordinate courts as the 
legislature may direct, subject to the appellate jurisdiction of the 
Chancellor. So in the highest and lowest courts in Virginia, 
law and equity powers seem to be blended in the same hands. In 
this work the object has been, and will be, to adopt the English 
system of equity as far, and as far only, as it has been adopted by 
the highest authorities in our own country ; a system, highly 
valuable when we separated (July 4th, 1776), and, for some 
years after, but which now subjects a vast proportion of English 
property to almost total uncertainty, and lately induced one of the 
eminent men of England to observe, " It is a disgrace to the na- 
tion." This uncertainty is owing to several causes, but mainly 
to a vast number of volumes, published since our separation, con- 
taining numerous decisions on equity principles, made by different 
men, repeatedly variant, and often contradictory. Still worse, 
these volumes, many of them the productions of inferior lawyers, 
are replete with obiter opinions, dictums, seems soes, leanings, in- 
clinings, &c. not only of high judicial officers, but also of inferior 
ones. 

' Though this trash (so the sound law of the land views it), in 
fact, is no rule of property or conduct, yet it has a great influ- 
ence ; ignorant and indolent judges catch at it ; and counsel, en- 
gaged in bad causes, seize on it, and, with much ingenuity, make 
a great deal of it ; a similar pernicious effect have the hasty nisi 
prius notions, of late years, published by wholesale. It requires 
not the spirit of prophecy to foresee, that, in no very long period, 
the rules of property must become as uncertain, in such a state 
of things, as in the most despotic governments. If the minute 
and peculiar features of each new case must be allowed to pro- 
duce new rules of property, not known in law, and against law, 
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where is such an equity system to end ? It is also absurd to pub- 
lish thousands of mere dicturns, and leanings, &c. when there 
are published more legal decisions of high and full courts, than 
any man can read to good purpose. As to equity cases, they 
have become almost infinitely numerous, and but a small part of 
them are of much value or use in the United States ; hence they 
are in this work very briefly stated, except Federal cases in chap- 
ter two hundred and twentyfifth. But references to equity cases 
are very numerous, so that, when one shall have occasion to use 
or study them, he will find them largely referred to ; and if each 
equity case be decided on the minute and peculiar circumstances 
of it, equity cases must increase a vast deal more than law cases, 
and when each case is so decided, it can be of but little use in 
other cases ; cases in law, and especially in equity, varying as 
human faces vary.' Vol. i. pp. 107, 108. 

In chapter two hundred and twentyfiftli, the author lakes an 
historical view of equity in the American colonies, and observes 
that there was no uniformity in it. 

' We must, therefore, look in vain for a uniform system in our 
numerous states.' ' But in the constitution of the United States, 
we have laid a solid foundation for such a system, which well 
provides for carrying into effect the judicial powers of the Union, in 
federal cases, as well on principles of equity as principles of law. 
The equity mentioned in that constitution, is undoubtedly some 
uniform general code of equity ; and it is equally certain, we can 
find this code nowhere but in England, or in the English decisions 
in equity, we have in English books in this country. The .prac- 
tice in the Supreme Court of the United States, in which alone 
such a uniform plan can grow up in our country, is full confir- 
mation of this opinion ; for it is in those books alone it looks for 
authorities ; at most the exceptions are so few as not to deserve 
attention.' ' In that court it will slowly grow up to a high state of 
perfection.' ' It is true, that court consists of seven judges, and 
some think equity must be administered by a single judge ; but 
this idea has no foundation in nature or experience. Not in na- 
ture, for a correct moral conscience, or sense of right and wrong, 
ever has been, is, and will be, as uniform and steady in its office 
and trust, as instinct or attraction. Were it not so, there would 
be a great defect in the noblest part of the Deity's works. Not 
in experience, for examine the equitable decisions, depending on 
the moral perceptions of the mind, made by the Hindoo judge, 
four thousand years ago, and the other side of the globe ; so of 
the Roman judge in the days of Cicero or Justinian, in another 
quarter of the world ; and we find them made in a manner, in 
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which the moral and correct American judge now fully acquiesces. 
So experience in our own country teaches the same thing. 

' The people of the United States, when they formed that na- 
tional constitution, never once attempted to place these federal 
powers in equity, in a single judge, in the dernier resort ; but 
placed them in a Supreme Court, never expected to consist of 
fewer than five judges. Experience further teaches, that the 
judges of this court have been as often unanimous in their deci- 
sions in equity, as in their decisions in law.' ' Equity is necessarily 
a system of rule and discretion. Discretion, as it depends on the 
particular circumstances of each case ; there can be no settled 
rule without destroying equity itself, and reducing it to positive 
law. On the other hand, it is going too far, to have equity with- 
out rule. This may destroy all law, and leave the decision of 
every case solely in the breast of the judge.' Vol. vii. pp. 516, 517. 

His compendium of the rules of evidence, in volume third, 
chapter eightieth, is plain and concise, and embraces the general 
principles of this great branch of the law. 

The principles of law and equity, in relation to haron and 
feme, are expounded by the author, with great ability and acute- 
ness, in chapter nineteenth ; and in volume fifth, chapter one 
hundred and seventyfifth, article second, are stated the cases in 
which they must be joined or not, in suits by or against them. 

In the course of the work, the reader will find many brief 
summaries, like those just referred to, in which the rale of law is 
clearly and concisely stated, with brief expositions of the reasons 
of the law ; these will be of great value to the profession in the 
hurry and bustle of practice, when they are often compelled to 
decide, before they have had leisure to examine many books. 

In various parts of the work, the author has occasion to give 
his views of the true construction of constitutional and statute law ; 
his commentaries on these are the fruits of professional discipline, 
familiar acquaintance with our history, and sound judgment. We 
select, as an example, chapter fortyeighth, in which he gives his 
construction of the article in the Bill of Rights, prefixed to the 
constitution of Massachusetts, called the third article, and of the 
act of March fourth, 1800, on the same subject. 

' By this article is established; 1st. That all religious taxes 
must be " for the institution of the public worship of God, and 
for the support and maintenance of public Protestant teachers of 
piety, religion, and morality ; " nor has the legislature power, by 
this article, to enjoin provisions, or means, for the support of any 
other description ; nor to support these, where provision is volun- 
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tarily made ; nor to enjoin attendance on any other, nor on these, 
only where the party can conscientiously and conveniently attend; 
and each religious society has the sole right to elect their public 
teacher, and to contract with him.' Vol. n. pp. 329, 330. 

The author restricts the enforcing power of the legislature 
to Protestants, and contends, that, according to the invariable 
meaning of this article, none but public Protestant teachers are 
to receive legislative support. This he considers sectarian. 

In section fifth, it is stated, ' that all monies assessed and paid 
by any one, " for the support of public worship, and of the public 
teachers aforesaid," (that is, said public Protestant teachers), 
shall, if he require it, be applied to support the public teacher of 
his own denomination ; so that the party's right to carry his tax 
from the parish or precinct in which it is raised, exists only 
among different sects. If a teacher be not Protestant and public, 
or if he neglect to teach either piety, religion, or morality, it is a 
question, whether he be within the provision. If so, in every 
case, where a minister, calling himself of a different denomina- 
tion, brings assumpsit for monies had and received, to recover 
monies raised in another parish, the question may be raised if he 
be, 1st, A public Protestant teacher ? 2dly, If he be such a 
teacher of piety, religion, and morality ? And 3dly, If of a differ- 
ent denomination from the parish, in which such monies are 
assessed and raised 1 If he fails in any of these points, can he 
recover 1 Thence can a Jewish, Hindoo, Mahometan, or Catholic 
teacher recover 1 It has been decided, that none but Protestant 
teachers can.' p.' 330. 

In the sixth section, he notices the act of March fourth, 
1800, requiring each parish, if able, to 'be constantly provided 
with a public Protestant teacher of piety, religion, and morality? 
and ' that any contract made by any town, parish,' &ic. ' with any 
such public teacher,' chosen by it, shall be binding ; and after 
noticing its conformity with the article in the bill of rights, so 
far as it applies only to such as are Protestant teachers, he ob- 
serves, 

' In the latter part of this act, provision is made, that a man's 
tax, assessed in an incorporated religious society, may, at his re- 
quest, " be applied to the support of the public teacher of his own 
religious sect," where he usually attends, and where he belongs. 
This provision is, perhaps, broader than the constitution ; for this 
provision does not require the public teacher, who is to receive the 
man's tax, to be a Protestant, or to be a teacher of piety, religion, 
and morality ; but it is enough, to satisfy this provision, that the 
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man, paying the tax, be of a different denomination, and pay it to 
the teacher of his sect. Now a Jew may be taxed in a Congrega- 
tional parish, and within the words of the act, be, at the time of 
voting or raising the tax, of a different sect from such parish ; 
may belong to a Jewish society, and usually attend public worship 
there, and prove this by a formal certificate from his society. 
f.f he do this, he may, on this act, apply his tax, or have it applied 
to his Jewish public teacher. This is liberal, and on the true 
principles of toleration; but it may be empowering individuals 
to apply their taxes assessed for the support of religion, and to 
the support of religious teachers, in a way not contemplated in 
the constitution ; and, therefore, if a Jew be taxed in a Protestant 
parish, and its committee refuse an order, for paying his tax over 
to his Jewish teacher, it is a question, if that teacher can, in 
assumpsit, or any other action, recover it.' p. 331. 

After examining the several views, presented in the discussion 
of these constitutional and statute provisions, he concludes by 
observing in section eighth, that 

' The people, in forming the constitution, meant to support, by 
law and taxes, public Protestant teaching of piety, religion, and 
morality ; and to leave all other religions to be supported by 
voluntary donations, or contracts of individuals, and not that the 
legislature should lay and enforce any taxes, to support these 
other religions, directly or indirectly, though the tax should enforce 
voluntary contracts in regard to them.' p. 333. 

In chapter one hundred and first, article fifth, he gives the 
rules of construction of covenants, contracts, wills, Sic. on gen- 
eral principles of law. His construction, in each case, is con- 
cise, plain, and supported by authorities. This part of the work 
is not found in any other, at one view, and must be very useful, 
as it is a collection of the best authorities, which can be consulted 
on the construction of written instruments. In a few pages, 
there is presented to the reader the substance of what is scatter- 
ed over several hundered pages of the work, in the different 
articles, where the construction of wills, contracts, he. was con- 
sidered. 

The judgment and skill of the author are conspicuous through 
the work, in his manner of abridging cases; this is an art diffi- 
cult to be acquired, and essential to the successful execution of 
the task he had undertaken. Habitual practice, long experi- 
ence, untiring patience, sagacity, and discrimination, are qualifi- 
cations, combined in few individuals, and all these are necessary. 
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To condense and compress into a small compass, cases mi- 
nutely and diffusely reported in the modern fashion, to reject 
redundances, retrench verbiage, and immaterial circumstan- 
ces, and, at the same time, to perceive and preserve all the 
cardinal points, the material facts, and the unbroken course of 
argument, is a rare and difficult art. This work contains many 
examples of the experience and skill of the author, in executing 
this part of his duty. A few only, among the thousands of cases 
abridged, can be noticed. 

Windham v. Chetwynd, reported in 1 Burr. 414, takes up 
seventeen pages in the reporter's volume. The abridgment of 
it, which the author has given in chapter one hundred and twen- 
tyseventh, reduces it more than nine tenths. 

' This case contains all the most important law on this head 
[credibility of a witness to a will or devise]. It was decided, on 
a special verdict, finding that the testator had charged the residue 
of his real and personal estate, with payments of his debts and 
legacies, and that A, B, and C were witnesses to the will ; and 
that, at the time they attested it, and at the time of his death, 
they were creditors to the testator in account, but were paid off, 
before they were examined to prove the will. After two argu- 
ments, the court decided, that they were good and credible wit- 
nesses, at the time of the attestation. Hence this was a good 
will of lands within the statute of fraud, 29 Ch. II. But Lord 
Mansfield and the court decided as above, and said, the said 
statute is silent as to the capacities of witnesses ; " credible " 
presupposes the evidence given, and so is never used c-s synony- 
mous to " competent.''' After the competence of a witness is 
allowed, the consideration of the credibility arises, and not before. 
The word credible, in a statute, can mean no more, than that the 
credibility of the witness is to be weighed ; but this credibility 
is no part of the necessary form, in the attestation of wills, and 
said, the word credible, in the statute, was probably used as a 
word of course, and misapplied; that, at the time this act was 
passed, there was no law, whereon a question could arise to the 
competency of a witness, at the time of knowing the fact he came 
to testify, but only where he was competent or credible at the 
time of the examination. Whether a witness to a will was com- 
petent or credible, at the time of examination, cannot be a ques- 
tion ; for he may die, or become interested before that time. 
What objections, then, to a witness are good or not, must be left 
to the judges, on the circumstances of the case. 1st. On the 
ground of the case. 2dly. On the authorities. First, on the 
ground of the case ; the power of devising ought to be favoured : 
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it is the natural consequence of property ; was a right before 
the conquest, and it ceased in the time of Henry II. on the 
introduction of the feudal system, soon revived in the form of 
declarations to uses. The statute of uses accidentally checked 
this, and then the statute of wills was made. The 29th Ch. 
II. did not mean to restrain devises of lands ; they had become 
more reasonable, than before the conquest, or among the Greeks 
and Romans; the statute was intended only to guard against 
fraud ; but perhaps it has overturned more fair wills, than it has 
prevented fraudulent ones. " Suppose the subscribing witnesses 
honest, how little do they know ; they do not know the contents, 
they need not be together, they need not see the testator sign (if 
he acknowledge his hand, it is sufficient) ; they need not know it 
is a will (if he deliver it as a deed, it is sufficient)." Judges then 
must lean against objections to the formality. He is a witness if, 
at the time of his examination, his testimony does not tend to 
support his title, and to enable him to hold or recover an interest 
under it. So, if he have a great or greater interest, that the will 
be set aside ; a release, payment, or a tender makes him a wit- 
ness. So, if his interest, at the testator's death, cannot take 
effect. And the same, as to a legacy, or devise. Remote inter- 
est, that may disqualify in other cases, does not in the case of a 
will ; a devise to the poor of the parish does not disqualify the 
parishioners from being witnesses ; this they cannot release. The 
objections of interest proceed on the idea of a too great bias of 
the mind of the witness, but may be taken off by showing the 
witness has a great or greater interest the other way, or, that he 
has given it up. " The presumption of bias arises at the time of the 
subscription." But it may be answered by showing the witness 
was heir at law, or that the devise is void, or that he has re- 
nounced it ; and secondly, " In many cases, a presumption of a 
bias, from a legacy, at the time of the subscribing, has been al- 
lowed to be taken off by a release." ' Vol. iv. pp. 563 — 565. 

The important case of Zouch v. Parsons, reported in fifteen 
pages, 3 Burr, is given by the author in two pages, with all the 
material facts, points made by the counsel, and the substance of 
Lord Mansfield's able opinion. 

Various other leading cases are abridged, with equal clearness 
and conciseness. We would refer to the important cases of 
Pasley Si al. v. Freeman, in volume second, chapter sixtysecond ; 
Marshall v. Fisk, in volume fourth, chapter one hundred and 
fourth ; Gelston and Hoyt, volume seventh, chapter two hun- 
dred and twentyfourth ; and the case of Judge Chase, impeach- 
ed before Congress, which was reported in an octavo volume, 
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but is abridged by the author, in thirtyfour pages, in volume sev- 
enth, chapter two hundred and twentysecond. In each abridged 
case, are preserved the material facts, the substance of the 
pleadings, the arguments of the counsel, and the opinions of the 
court, often with the addition of the author's comments. 

The author has, in a similar abridged form, reported several 
hundred cases, which were decided in our highest tribunals, 
during his extensive practice. These can be found in no other 
work. We can notice only a few of them. 

' Ingalls v. Corlis. (Massachusetts, Essex, November, 1800.) 
This was an action of covenant broken in a deed, by which 
Corlis conveyed to Ingalls in 1788, a lot of land No. 3, in the 
sixth range of lots in Concord, or Guns Thwaite in New Hamp- 
shire ; the consideration acknowledged was three hundred dollars, 
and the defendant's covenant was to warrant and defend the said 
lot to Ingalls, in fee, against the lawful claims of all persons ; and 
that the same lot was free of all incumbrances whatever. August 
sixth, 1763, Benning Wentworth, Governor of New Hampshire, 
being authorized by the king to sell lands, granted the township 
of Concord, including this lot, to the Concord proprietors, on cer- 
tain conditions of settlement, and there was no evidence these 
were performed. 

' October, 1768, John Wentworth, the succeeding governor of 
New Hampshire, also authorized by the king to grant and convey 
lands, granted the same township to the Guns Thwaite proprie- 
tors, under whom Corlis, by several intermediate conveyances, 
claimed and held this lot. Ingalls, after he purchased it, settled 
upon it, under the Concord proprietors, to whom so granted in 
1763, and they entered and took possession of the township, taxed 
the lots, and he suffered this lot to be bid off for taxes ; but there 
was no evidence they evicted him by suit, nor that he had lost 
his land. 

* The court held, first, That the second grant, of 1768, could 
not be given in evidence, to support Corlis's title, for though that 
of 1 763 was on condition, and it might be the grantees had not 
performed ; yet the king or his governor could make no other 
grant of the same land, in derogation of the first grant, till he 
had, by some legal process, repossessed himself of the land for a 
breach of condition ; that this was common law, and law in all 
the colonies ; therefore, the grant of 1768 was rejected. 

' The other point decided, was, as to damages, two hundred 
dollars, the sum proved to have been actually paid as the con- 
sideration, and, interest. But this point has been much better 
settled since. In this case, it may be observed, the land lay in 
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New Hampshire, and the action was in Massachusetts ; so was 
the case of Marston v. Hobbs, [2 Mass. Rep. 433, and noticed by 
the author, in section third, article eighth, of the same chapter.] 
2dly. That the king's grants on condition remained good, till 
he vacated them by some legal process. 3dly. That the plaintiff 
recovered in covenant broken, on its appearing the defendant had 
no title to the land, and on the former proprietors' entering, and 
keeping up their claim, though they had never established their 
title by any action, and on a proper process it might perhaps be 
found, they had none. 4thly. And though the plaintiff had not 
been actually evicted, or lost his land recovered, it does not ap- 
pear, in this case, which covenant in the deed the court consider- 
ed as broken, the covenants of seizin and of right were not 
mentioned, if in the deed the covenant of warranty strictly was 
not broken ; as the plaintiff had not been, in fact, evicted. The 
Concord title, then, of 1763, viewed as better than the title of 
1768, under which the plaintiff bought and paid his money, he 
sued to recover back, was probably viewed as an incumbrance to 
the amount of the value of the land, at the time the defendant 
sold to the plaintiff; and that the consideration, actually paid, 
was, as between the parties, the measure of the value.' Vol. iv. 
pp. 348, 349. 

We may observe here, that, as extensive tracts of land in the 
colonies were conditionally granted by the king, and, in many 
instances, the conditions were never performed, nor any legal 
process pursued by the king, to repossess himself of them for a 
breach of condition, the titles of the grantees, according to the 
above decision, remain good, notwithstanding such breach of 
conditions. 

In the following section (seventh), the author has reported 
the case of Tenny and wife v. Sawyer and wife, decided in the 
Supreme Court of this state, at the November Term in Essex, 
1781. In this case were examined and decided six important 
questions. First, As to estoppels. Second, That a brother or sister 
of half blood is heir with one of whole blood. Third, That a 
deed is inoperative, when neither the grantor nor grantee is in 
possession, and there is an adverse possession. Fourth, A deed 
made by a minor and acknowledged, after he comes of age, is 
valid. Fifth, The devisee of a grantee vouched the grantors, 
living, and the heirs of deceased grantors, together. Sixth, The 
warrantors were vouched merely to aid in the defence, and not 
for the purpose of recovering over in value against them. 

In chapter one hundred and thirtyfifth, article fifth, sections 
thirteenth and fourteenth, he reports the case of Sawyer v. 
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Rogers St al. In this case was examined a large part of the 
law relating to contingent remainders, and collateral warranties ; 
the opening of an estate to admit a child born after the de- 
cease of the testator ; and joint tenancy. This case, which is 
here abridged in three or four pages, was twice argued, and 
very elaborately. It is worthy of remark, that it was ascertained 
in this action, that no case, on collateral warranty, had been 
reported in the books, for two centuries. 

A part of the plan of the author is to give a compendious 
summary of the general principles of the several branches of 
the law. Under the head, general principles, are found the 
most important matters, and often the law historically considered. 
For instance, in chapter eighteenth, article first, the general 
principles of the law of bankruptcy are thus stated. The author 
observes, that it is not necessary to consider the bankrupt laws 
at large in the United States, but admits, 

There ' are many decisions, to be found in the bankrupt cases, 
which are material to show, where the right of property is, even 
where a system of bankrupt laws does not exist. In these cases 
may be found decided some of the nicest and most useful ques- 
tions, in regard to property, and to frauds, more especially fraudu- 
lent sales of property by men on the point of failing, or in embar- 
rassed circumstances.' ' As it will be observed, bankrupt laws 
are but briefly considered, in this chapter, and insolvent laws, in 
chapter thirtyninth, laws that so easily run into each other, and 
which have been so often confounded, it may be proper, in a few 
words, to notice their origin, and usual material differences." 

' Insolvent laws existed in Rome, under the description of cessio 
bonorum, whereby the debtor's body was exempted, if he did yield 
up his goods, that is, his estate to his creditors, but his future 
acquisitions of property remained liable for his debts. Such laws 
were not necessary in England, at all, till the year 1267, nor in 
any considerable degree till 19 Hen. VII ; for before 1267, there 
was no imprisonment for debt in England ; this was gradually in- 
troduced by acts of Parliament, passed A. D. 1267, 1283, 1285, 
and mainly by 19 Hen. VII. Ch. 9, which last act gave the like 
process, in actions on the case, and for debt, as in trespass, that 
is, imprisonment, &c. After this time, the kings of England 
occasionally granted relief in the nature of insolvent acts ; but no 
proper insolvent act was enacted by Parliament, till A. D. 1660 ; 
and in 1671, this act was reenacted, and made the first regular 
insolvent law in England ; and this became the model of all after 
insolvent acts, occasionally passed in England and her colonies, 
about forty of which have been enacted in England ; these acts 
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have included all classes ; most of the colonies enacted them ; 
the great end of which was, usually, to exempt the debtor from 
imprisonment, on giving up all his property to his creditors, leav- 
ing his future acquisitions of property liable for his debts. 

' Bankrupt laws grew out of commerce, and it has been stated, 
that the first bankrupt act, 34 Hen. VIII. extended to all persons, 
and mentioned no discharge, and made bankruptcy criminal. 
The first proper bankrupt act was 13 Eliz. Ch. 7, followed by 
21 James I. Ch. 19, and eleven or twelve others, all confined to 
merchants, and traders living by buying and selling. But few of 
the colonies passed bankrupt acts ; but many insolvent acts, as 
Massachusetts, in 1698 ; New York, in 1755 ; Rhode Island, in 
1756, &c. Insolvent acts sometimes, though not often, dis- 
charged the debtor's property as well as his body ; these, in prin- 
ciple, were bankrupt acts so far ; but one distinction has ever 
existed, that is, an insolvent act has ever operated at the instance 
of the debtor imprisoned, but bankrupt acts, at the instance of 
creditors ; further, bankrupt acts have generally discharged the 
debts of the debtor wholly, and left neither his body nor future 
acquisitions of property liable to pay them, though all this seems 
to have been rather by implication, than express law, till the 4th 
and 5th of Anne. 

' Insolvent and bankrupt laws are thus materially different, and 
the difference is most material in, our system ; for, by the Federal 
constitution, Congress has power " to enact uniform laws, on the 
subject of bankruptcy, throughout the United States ; " and it 
has been decided, the several states have power to enact bank- 
rupt laws, when the power is not exercised by Congress ; also, 
that the power to enact insolvent laws has ever been left in the 
state legislatures, but in both insolvent and bankrupt laws, this 
state power must be so exercised, as not to violate the first article, 
section tenth, of the constitution of the United States, which 
provides, that " no state shall pass any bill of attainder, ex post 
facto law, or law impairing the obligation of contracts ; " also 
decided, that imprisonment of the debtor's body is no part of his 
contract. 

' At that time [1800], Congress passed a bankrupt law, nearly 
in the words of the principal British statutes, on the subject, and 
in 1804, repealed it. But the repeal did not revest any power in 
the several states, to enact bankrupt laws, if they had it prior to 
April 4th, 1800. 

' It is a fundamental principle in a system of bankruptcy, that 
the instant one commits an act of bankruptcy, that, and every 
after act of his, is void so far, that he can make no disposition of 
his property, but in some especial cases. From this principle 
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result several actions, deserving notice ; some to the assignees ; 
some to the bankrupt ; and some to his creditors ; several in- 
stances of which have been already stated. But a bankrupt's 
case may be taken out of the bankrupt laws, by the consent of 
all concerned. Every trader, able to contract, may be a bank- 
rupt.' Vol. i. pp. 316—318. 

These general principles, according to the author's plan, are. 
in several articles, followed with cases in detail. 

In several chapters, he has given selections from the French 
law, and the law of Louisiana. We refer the reader to chapter 
first, article seventh, sections from the second to the twentysev- 
enth, on the subject of contracts and considerations, where are 
collected the principles meriting notice in the civil and French 
law of contracts ; to chapter seventeenth, article seventeenth, on 
the subject of bailments ; chapter fortyfourth, article fourth, on 
liens ; ehapter one hundred and fortysecond, property pledged in 
Louisiana ; chapter one hundred and fortyseventh, legacies; chap- 
ter one hundred and sixtyfirst, limitation of the time of suing in 
Louisiana ; chapter two hundred and twentythird, Louisiana law 
generally, on the subject of descent of estates causa mortis ; sales 
of property ; slaves ; property seizable on execution ; property 
by occupancy and prescription. The French laws, in force in 
Louisiana, have been selected on these subjects, probably be- 
cause peculiar to that state, where a knowledge of the laws of 
other states relating to them, would be of little or no importance. 

We have now finished our cursory survey of this extensive 
work. Many may regret, that it did not sooner appear. So 
far, perhaps, as it respects the English law contained in it, the 
author's industry might have collected materials for its earlier 
publication. But had it been published fifteen years ago, it 
would have lost so many years of his valuable labors, and, 
what is very important, at that time, it could not have included 
the best portions of our American law, which have been pub- 
lished since. 

There has probably never been a time, when the English 
law, in force here, the French law which we have dopted, and 
the native American law, could have been better embodied in one 
' great national work.' Earlier, perhaps, our native American 
law, especially Federal, would not have furnished materials ; 
and had it been delayed, our laws might have become too bulky 
and numerous, to have been abridged in this way. 

Respecting its literary execution, we would observe, that a 
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uniformity of style pervades the whole of the work; it is 
obviously the production of the same mind and the same pen. 
Simplicity, plainness, and brevity, are its characteristics. In a 
scientific work, his aim seems to have been to use the precise 
and technical language of science, rather than the embellish- 
ments and diction of literature. Fastidious critics will perhaps 
object, that, in the constant effort to use intelligible and simple 
language, his phrases are sometimes colloquial, and sometimes 
quaint ; these qualities are observable in the treatises of many 
of the writers on the common law, who are not ambitious of 
adapting their style to the caprices of taste, and the changes of 
manners. 

The last volume consists of references, and contains the 
largest table of cases, and the most copious and minute Index to 
be found in any law work, English or American. The addition 
of a running title to the Index, would have much facilitated the 
use of it. We would, however, refer the reader to the author's 
short preface to the eighth volume, containing the Index, in 
which he will find several facilities in citing the work, quite 
peculiar to it, and intended to supply the want of such a title. 

The value of an accurate Index is well known to those, who 
have frequent occasion to consult voluminous works, in any 
science, and to construct a good one requires great patience; 
labor, and skill. If any, that have long been accustomed to 
the English Abridgments, think the mode of division and ar- 
rangement in this work inconvenient, its defects are supplied by 
the fulness and accuracy of the Index. Even the celebrated 
compilers of the civil law held discordant notions as to classifi- 
cation ; and the three great works, which have shed lustre on 
the reign of Justinian, the Code, the Institutes, and the Pandects, 
were arranged each after a different method. 

In this elaborate work are presented the matured fruits of 
nearly fifty years' study, meditation, and research. The author 
has honorably discharged the debt, which every man, according 
to Lord Coke, owes to his profession. A deliberate and careful 
examination of the whole work, will induce a concurrence in 
the opinion of one of our most learned and eminent judges, who 
examined a large part of it, before its publication, that the titles 
in general, as well as those he examined, < exhibit, a far more 
complete and methodical view of the law, than the correspond- 
ing titles of any abridgment "now in use, and that it will pecu- 
liarly facilitate the labors of students in the profession.' We. 
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cannot refrain from expressing our admiration of the patient 
assiduity, indefatigable industry, and ardent devotion to profes- 
sional learning, of which this work, more extensive and volumin- 
ous, than any that has been published by any individual in our 
country, on any subject, either in science or literature, is the 
honorable monument. Mr Dane's arduous labors at the bar, at 
which he held a distinguished rank, for the long space of nearly 
forty years, would alone have been deemed, by most men, 
sufficient occupation. Few, however, have devoted so much 
time and exertion to the public service, at the most gloomy 
periods too of our history, when the hearts of the wise and 
virtuous were filled with perplexity, and our most able men 
were anxiously summoned into the public councils. The jour- 
nals of the state and national legislatures show, that he was one 
of the most influential and leading members of those bodies. 

In 1780, soon after the civil government of Massachusetts 
had been organized under its constitution, then just adopted, a 
committee, consisting of the Judges of the Supreme Court, the 
Attorney General, James Bowdoin, and John Pickering, was 
appointed to revise the statutes, in use in the Commonwealth, 
to select, alter, abridge, and digest them, in order to accommodate 
them to the new form of government. Mr Dane was chairman 
of the legislative committee, to whose careful revision and severe 
scrutiny all the bills were subjected. The legislature again, in 
1812, appointed him chairman of a committee to collect and 
publish the charters, and the public and general laws of the late 
colony and province of Massachusetts Bay; and, at a subsequent 
period, to revise and consolidate the various statutes regulating 
the Probate Court. He has contributed more services in the 
revision and improvement of the statute law of Massachusetts, 
than any other individual. 

The journals of the Continental Congress in 1787 and 1788, 
while all the legislative and executive powers of the national 
government were vested in that single body, abundantly prove, 
that Mr Dane was an able, efficient, and influential member ; 
and was frequently associated on the most important committees 
with Madison, Hamilton, and King. He was the framer of the 
celebrated ordinance of Congress of 1787, for the government: 
of the Territory of the United States, Northwest of the River 
Ohio, an admirable code of constitutional law, by which the 
principles of free government were extended to an immense 
region, and its political and moral interests secured on a perma- 
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tient basis. One of its fundamental provisions, ' that there shall 
be neither slavery nor involuntary servitude in the said territory,' 
prevented, by a wise foresight, a mass of evils, and rendered 
tbat fine country the abode of industry, enterprise, and free- 
dom. 

In drafting this ordinance, Mr Dane incorporated into it the 
cardinal preventive provisions, against impairing die obligations 
of contracts by legislative acts. A few months after the adop- 
tion of this ordinance, the convention, which framed the Federal 
constitution, ingrafted the same great moral principle into that 
instrument ; and it is worthy of observation, that this fundamen- 
tal provision was so much in accordance with the moral sense 
of the American people, that, amid the great diversity of opin- 
ions, and variety of amendments and objections to that instru- 
ment, in the state conventions, no proposition was made, from 
any quarter, to expunge this restriction on their power to resort 
to relief and stop laws, which had, in various shapes, at that 
time aggravated the distresses of the people. 

A liberal and learned profession will hold in high estimation 
the labors of this eminent civilian and lawyer, who, for half a 
century, has made American jurisprudence and American in- 
stitutions his peculiar study ; and every lawyer, instead of feeling 
regret for deficiencies, ought to be animated with sincere grati- 
ftide for what has been accomplished. 



Art. II. — Elements of History, Ancient and Modem; with 
Historical Charts. By J. E. Worcester. Boston. Cum- 
mings, Hilliard, &, Co. 1826. 12mo. pp. 324. and fol. 
pp. 34. 

The advances that have been made in education, during the 
present century, so far as elementary books are concerned, are 
among the most noticeable things of the age. We do not speak 
merely of the increase of such books ; for this, apart from their 
increasing merit, is no inconsiderable evil. But there has 
been, from the humblest schools up to our highest academical 
institutions, much actual improvement in books and modes of 
instruction, which are so intimately connected, that they may be 
expected to advance with equal steps. Scholars have not been 
disposed, in general, to acknowledge, that there are many dip* 
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